
IN THE SUPREME COURT OF THE STATE OF WASHINGTON

PETER GOLDMARK, AS CHIEF )
EXECUTIVE OFFICER OF THE ) No. 84704-5
DEPARTMENT OF NATURAL )
RESOURCES AND COMMISSIONER )
OF PUBLIC LANDS, )

)
Petitioner, ) En Banc

)
v. )

)
ROBERT M. MCKENNA, )
ATTORNEY GENERAL, )

) Filed September 1, 2011
Respondent. )

___________________________________ )

C. JOHNSON, J.—In this original action brought in this court, Commissioner 

of Public Lands Peter Goldmark seeks a writ of mandamus to compel Attorney 

General Robert McKenna to pursue an appeal from a trial court decision in a 

condemnation action. Although McKenna provided representation at the trial court, 

he refused to pursue the appeal based on his evaluation of the merits of the case. 

The attorney general is a constitutionally recognized office that acts as the 

attorney for state officers and performs other duties “prescribed by law.” Const. art. 

III, § 21. The legislature has delineated what those other duties are, and RCW 
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43.12.075 expressly requires the attorney general to represent the commissioner in 

any court when so requested by the commissioner. This duty is mandatory, and the 

attorney general has no discretion to deny the commissioner legal representation. 

We therefore grant the writ.

FACTS AND PROCEDURAL HISTORY

In the underlying lawsuit, Public Utility District No. 1 of Okanogan County 

(the PUD) filed an action seeking to condemn an easement for installation and 

maintenance of a power line over both public and private lands. The petition named 

the State of Washington and Peter Goldmark, Commissioner of Public Lands, 

among others, as respondents. As commissioner, Goldmark manages the 

Washington State Department of Natural Resources. Part of the property at issue is 

state common and normal school land held in trust and administered by 

Commissioner Goldmark. Agreed Statement of Facts (ASF) at 2.

The commissioner conceded public use and necessity, but moved for 

summary judgment, arguing the PUD had no authority to condemn the lands at 

issue. The state’s motion was denied, and summary judgment was granted for the 

PUD. ASF at 3, Attach. 4. Additionally, the superior court entered findings of fact, 
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1 While occasionally mentioned throughout the parties’ briefs, the underlying action is the subject of a pending 
appeal and has no bearing on the merits of this case.

conclusions of law, and an order on public necessity, concluding the PUD has the 

requisite statutory condemnation authority. ASF, Attach. 6. The commissioner 

wished to appeal, which he discussed with his general counsel, an assistant attorney 

general. Then the commissioner and the attorney general exchanged correspondence 

and met on at least one occasion, but the attorney general refused to file the appeal 

for the commissioner. ASF at 5. The attorney general also refused to appoint a 

special assistant attorney general (SAAG) to pursue the appeal for the 

commissioner. ASF at 6.

The commissioner contacted his present counsel and sought advice and 

representation. Counsel agreed to the representation and immediately informed the 

attorney general of his intent to bring this original action. Goldmark Decl. at 4. In 

the underlying case, the attorney general filed a contingent notice of appeal, which 

he indicates he intends to withdraw if he prevails here. That case has since been 

stayed pending our decision.1
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ANALYSIS

Our state constitution directs that the attorney general “shall be the legal 

adviser of the state officers, and shall perform such other duties as may be 

prescribed by law.” Const. art. III, § 21. Those additional duties are statutorily 

prescribed. In this case, we need only focus on a handful of statutes, RCW 

43.10.040, 43.12.075, and 43.10.067, to determine the attorney general has a

statutory duty to provide the commissioner with legal representation.  Those statutes 

are as follows:

43.10.040. Representation of boards, commissions and 
agencies.  The attorney general shall also represent the state and all 
officials, departments, boards, commissions and agencies of the state in 
the courts, and before all administrative tribunals or bodies of any 
nature, in all legal or quasi legal matters, hearings, or proceedings, 
and advise all officials, departments, boards, commissions, or agencies 
of the state in all matters involving legal or quasi legal questions, 
except those declared by law to be the duty of the prosecuting attorney 
of any county.

43.12.075. Duty of attorney general--Commissioner may 
represent state.  It shall be the duty of the attorney general, to 
institute, or defend, any action or proceeding to which the state, or the 
commissioner or the board, is or may be a party, or in which the 
interests of the state are involved, in any court of this state, or any 
other state, or of the United States, or in any department of the United 
States, or before any board or tribunal, when requested so to do by the 
commissioner, or the board, or upon the attorney general's own 
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initiative.

43.10.067. Employment of attorneys by others restricted.
No officer, director, administrative agency, board, or commission of 
the state, other than the attorney general, shall employ, appoint or 
retain in employment any attorney for any administrative body, 
department, commission, agency, or tribunal or any other person to act 
as attorney in any legal or quasi legal capacity in the exercise of any of 
the powers or performance of any of the duties specified by law to be 
performed by the attorney general, except where it is provided by law 
to be the duty of the judge of any court or the prosecuting attorney of 
any county to employ or appoint such persons.

(emphasis added). 

This is an issue of first impression. We have never been squarely presented 

with an instance of the attorney general refusing to represent a state officer on an 

appeal. The plain language of the statutes, however, leaves little to question.

Under RCW 43.10.040 and 43.12.075, the attorney general has a statutory duty to 

represent the commissioner. The first section, RCW 43.10.040, states he “shall . . . 

represent the state” and its agencies “in the courts, and . . . in all legal . . . 

proceedings.” More specifically, RCW 43.12.075 commands the attorney general to 

“institute, or defend, any action or proceeding . . . when requested so to do by the 

commissioner.” No ambiguity can be found in either of these statutes, and the 
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2 The dissent would instead deny the commissioner, and presumably every other public official, access to the courts 
based on nothing more than the elected attorney general’s judgment, with no recourse for the commissioner 
regardless of the merits, or importance, of the case. The dangers of such a course of action, absent an expression 
from either the legislature or voters that such action is intended, should be obvious in a partisan political system 
such as ours. For example, imagine a Democratic Attorney General who refuses to represent a Republican 
Commissioner, merely because of the difference in parties. Under the dissent’s view, the commissioner would have 
neither representation nor remedy.

attorney general has not argued any. This directive requires the attorney general to 

provide legal representation to the commissioner. 

Moreover, only the attorney general, or an SAAG appointed by the attorney 

general, may represent the commissioner in legal proceedings since RCW 43.10.067 

prohibits the commissioner from hiring outside counsel. Because RCW 43.12.075 

directs the attorney general to represent the commissioner pursuant to RCW 

43.10.067, the commissioner may not “employ, appoint or retain . . . any attorney . . 

. to act as attorney in any legal or quasi legal capacity in the . . . performance of any 

of the duties specified by law to be performed by the attorney general.” RCW 

43.10.067. If the attorney general could refuse to represent the commissioner, then 

the commissioner could be left without any legal representation whatsoever. Such 

refusal would place agency policy-making decisions with the attorney general, 

rather than the elected official, board, or administrator who has been delegated that 

duty.2 Such intent cannot be found in the relevant statutes. Instead, it appears the 
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commissioner has the choice of one attorney to represent him, and that is the 

attorney general. The attorney general, however, has no choice but has a statutory 

duty to represent his client, the commissioner. 

Alternatively, the attorney general argues, if the statute confers a mandatory 

duty, then he has satisfied that duty in the action at the trial court level. This 

argument is not persuasive.  RCW 43.10.040 states the attorney general shall 

represent officials in “all legal or quasi legal matters, hearings, or proceedings.”

Moreover, RCW 43.12.075 specifically states the attorney general shall represent 

the commissioner “in any court of this state, or any other state, or of the United 

States.” Rather than separate the various stages of litigation, we read these

provisions as written: every phase of the litigation, whether trial court or appellate 

level, is an aspect of one proceeding, and therefore of one continuing duty.

The attorney general further argues that the clause “or upon the attorney 

general’s own initiative” in RCW 43.12.075 gives him the discretion to affirmatively 

act over the commissioner’s objection, and so must also give him the authority to 

decline representation, even where requested by the commissioner. We disagree. 

That statute states that “it shall be the duty of the attorney general, to institute, or 
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defend, any action or proceeding,” and no other statute relieving the attorney 

general of this responsibility is cited. RCW 43.12.075. The commissioner, more 

reasonably, replies that this phrase, “upon the attorney general’s own initiative,”

applies only to those instances where neither he nor the Department of Natural 

Resources is made a party, but the interests of the state are involved. RCW

43.12.075.  We agree with the commissioner’s interpretation of the statute.

Finally, the attorney general contends this court has found discretion, despite 

the word “shall” in a statute, and he therefore has discretion to decide whether and 

how to respond to a request of representation by the commissioner. In each of the 

cases cited, however, the statutes at issue were found to confer discretionary 

authority precisely because each vested the “power to commence actions or institute 

proceedings on behalf of the state in the attorney general.” State ex rel. Rosbach v. 

Pratt, 68 Wash. 157, 158, 122 P. 987 (1912); Berge v. Gorton, 88 Wn.2d 756, 761, 

567 P.2d 187 (1977); see also Boe v. Gorton, 88 Wn.2d 773, 775, 567 P.2d 197 

(1977) (citing Berge, 88 Wn.2d at 761). Discretionary power in such instances 

makes sense because the state has no voice with which to request action from the 

attorney general other than its election of the official who will represent its interests. 
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But none of the cited cases address an instance where a statute, such as RCW 

43.12.075, directs the attorney general to represent the commissioner upon the 

commissioner’s request. Each involved a third party seeking to compel the attorney 

general to institute an action, and none of those third parties could cite to a statute 

requiring the attorney general’s representation as the commissioner can do with 

RCW 43.12.075. Moreover, “shall” when used in a statute, is presumptively 

imperative and creates a mandatory duty unless a contrary legislative intent is 

shown. Phil. II v. Gregoire, 128 Wn.2d 707, 713, 911 P.2d 389 (1996); State v. 

Krall, 125 Wn.2d 146, 148, 881 P.2d 1040 (1994). No contrary legislative intent 

has been offered by the attorney general, so we conclude that the attorney general 

has a statutory duty to provide the commissioner with legal representation.

Writ of mandamus

This court has original jurisdiction in mandamus with respect to all state 

officers. Const. art. IV, § 4. Mandamus is an extraordinary remedy that we grant 

only if the mandatory act sought to be compelled is not discretionary. SEIU 

Healthcare 775NW v. Gregoire, 168 Wn.2d 593, 598-99, 229 P.3d 774 (2010). 

Having found that a mandatory statutory duty exists, we turn to whether there is yet 
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3 On denial of a petition for rehearing, the Winston court qualified its previous common-law statement to apply 
only where power was explicitly given to another constitutional officer. Seattle Gas, 28 Wash. 488. 

some discretion to be found in carrying out that duty. If the attorney general has 

discretion on whether to represent the commissioner on appeal, no writ can issue.

Unlike most states, we have determined our attorney general lacks common-

law power that would allow him the discretion he seeks here. We have previously 

decided the attorney general’s power is determined by the constitution and statutes. 

State ex rel. Attorney Gen. v. Seattle Gas & Elec. Co., 28 Wash. 488, 68 P. 946, 70 

P. 114 (1902). In Seattle Gas, the issue was whether the attorney general could 

bring an action against a party when a statute specifically granted that power to the 

city’s prosecuting attorney. This court stated that “every office under our system of 

government, from the governor down, is one of delegated powers,” and so such 

powers would be found in the constitution and statutes, not in the common-law.3

Seattle Gas, 28 Wash. at 495.  We have not been asked to overrule Seattle Gas, nor

has it been suggested that decision is incorrect and harmful. The attorney general, 

then, has no free-floating common-law discretion to deny the commissioner his 

appeal given the clear statutory language discussed above.

At oral argument, the attorney general sought to buttress his position by citing 
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to Rosbach, 68 Wash. 157. According to the argument, the holding of Rosbach

gives the attorney general absolute discretion regarding the institution and



Goldmark v. McKenna, No.  84704-5

12

maintenance of suits. In that case, we examined a statute with language somewhat 

similar to RCW 43.12.075. That statute required the attorney general to represent 

the industrial insurance commission when requested. A separate section stated that 

any default payments owed the commission “‘shall be collected by action at law in 

the name of the state as plaintiff.’” Rosbach, 68 Wash. at 158 (quoting Laws of 

1911, ch. 74, § 8). An individual sought to compel both the commission and the 

attorney general to bring such an action, and we held that the commencement of 

such actions “are matters resting wholly within the discretion of the commission and 

the attorney general, a discretion which cannot be controlled by mandamus.”

Rosbach, 68 Wash. at 158.  We further stated this had always been the case 

regarding statutes “vesting the power to commence actions or institute proceedings

on behalf of the state in the attorney general.” Rosbach, 68 Wash. at 158.  In his 

arguments before us now, the attorney general fails to recognize that the issue in 

Rosbach was whether an individual could compel such actions. We were not 

discussing a request to do so by the industrial insurance commission, but by a third 

party. Given the statutory duties, this holding makes sense. Those duties are 

expressly owed to the commissioner and not to individuals. This case does not
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support the argument that the attorney general has discretion to refuse to represent 

those identified by statute when requested to do so.

The attorney general also argues that our decision in State v. Gattavara, 182 

Wash. 325, 47 P.2d 18 (1935), supports his discretionary ability to refuse to 

represent the commissioner on appeal. There, we considered whether private 

attorneys hired by the Department of Labor and Industries had the power to institute 

actions to collect default payments, and held that the statute vested that authority 

with the attorney general. We assumed without discussion that the attorney general 

should exercise his judgment regarding the wisdom of the actions, but we were not 

faced with a request to institute such actions by the Department. In fact, the attorney 

general appeared as amicus curiae and was supportive of the private attorneys’

actions. Again, this was not a case of a state officer requesting the attorney general

to take such action. It merely concerned who had the statutory authority to institute 

the actions.

We have, however, repeated on a few occasions that the attorney general’s 

paramount duty is to protect the interests of the people of the state. Reiter v. 

Wallgren, 28 Wn.2d 872, 880, 184 P.2d 571 (1947) (taxpayer must make demand 
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on attorney general to bring suit before taxpayer has standing); State ex rel. Dunbar 

v. State Bd. of Equalization, 140 Wash. 433, 440, 249 P. 996 (1926) (attorney

general may bring action to compel other state officers to comply with law). The 

attorney general argues these cases would allow him to act in the public interest 

when the public interest is antagonistic to state officers. The cited cases merely 

recognize that it may become necessary to institute proceedings against a state 

officer. But here the attorney general would have us place his own concept of the 

“public interest” above the duty to represent state officers. The statutory duties 

identified do not support this argument.

The attorney general correctly argues we have previously held he does not 

need express statutory authorization for every act. Even without a statute 

specifically authorizing the attorney general’s enforcement of charitable trusts, in 

State v. Taylor, we held that the attorney general, “as representative of the public 

and particularly of those individuals who may be specially benefited,” could 

maintain the action given his constitutional and statutory authority. State v. Taylor, 

58 Wn.2d 252, 261, 362 P.2d 247 (1961). In another case we recognized the sum 

total of constitutional and statutory provisions regarding the attorney general was 
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4 Indeed, City of Seattle v. McKenna, No. 84483-6 (Wash. Sept. 1, 2011), illustrates such an instance. There, we 
rely on Taylor and YAF to conclude the attorney general has the discretionary authority, under RCW 43.10.030(1), 
to represent the State’s interest in a multistate action. McKenna, slip op. at 12-13. Contrary to the dissent’s 
assertions, this case is consistent with City of Seattle v. McKenna because here, in addition to the attorney 
general’s broad constitutional and statutory authority, there is a statute specifically directed to the situation before 
us. See, e.g., Kustura v. Dep’t of Labor and Indus., 169 Wn.2d 81, 88, 233 P.3d 853 (2010) (“‘A specific statute 
will supersede a general one when both apply.’” (quoting Waste Mgmt of Seattle, Inc. v. Utils. & Transp. Comm’n, 
123 Wn.2d 621, 630, 869 P.2d 1034 (1994)).

sufficient, even in the absence of an express grant, to confer upon the attorney 

general authority to file an amicus curiae brief. Young Americans for Freedom v. 

Gorton, 91 Wn.2d 204, 207-08, 588 P.2d 195 (1978) (YAF). These cases may 

support the attorney general’s authority to bring such actions in other instances, but 

again, do not provide the attorney general with a clear grant of discretion necessary 

to overcome the statutory duty to represent state officers, specifically to the 

commissioner under RCW 43.12.075, and generally under RCW 43.10.040.4

Additionally, the attorney general argues his ability to refuse to pursue an

appeal comes from his constitutional role as the state’s chief legal officer. The 

attorney general is independently elected and serves as a check on other government 

officers and entities. If limited to a traditional attorney-client relationship with those 

officers, the attorney general’s role as that check disappears. This structural 

argument points to the divided executive branch for evidence that our founders 

intended to have each office act as a check upon the others. See Gattavara, 182 
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5 Moreover, the attorney general, like every lawyer in the state, is bound by RPC 1.2(a), which provides that “a 
lawyer shall abide by a client’s decisions concerning the objectives of representation” and “shall abide by a client’s 
decision whether to settle a matter.” If the attorney general feels unable to do so, then he has the authority to 
appoint a SAAG under RCW 43.10.065 so the state officer is still provided with counsel.  The attorney general
argues that an appointed SAAG would have the same ethical obligations as the attorney general, and so would also 
be precluded from pursuing a harmful appeal. But RPC 1.13(h) provides a private lawyer’s client would only be the 
particular agency, not the broader governmental entity, unless otherwise notified by the chief legal officer of the 
broader governmental entity. This implies that the attorney general may enlarge the scope of the private lawyer’s 
attorney-client relationship, but need not do so.

Wash. at 332-33. We have already recognized the attorney general’s ability to bring 

suit against state officers when necessary. Reiter, 28 Wn.2d at 879. But there is 

nothing inherent in this structure that permits the attorney general to refuse to 

represent state officers when statutorily required to do so. It simply means that he 

may also institute proceedings against state officers in other situations.5

The PUD, amicus here, additionally argues that because Washington 

subscribes to the entity model of representation, the attorney general has a 

corresponding ethical duty to the state as a whole. We have already recognized the 

attorney general’s broader role: 

Inevitably, the attorney general . . . will be charged as a public 
officer with the responsibility of seeing that both sides of an issue are 
adequately presented to the court when there is a conflict between state 
officials or departments, or when there is a question as to whether a 
state officer, committee, or department is acting in an illegal manner, to 
the detriment of the public interest.

Reiter, 28 Wn.2d at 879. In that case, we assumed the appointment of a SAAG for 
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one of the parties sufficient to protect the state as a whole. However, both sides of 
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an issue cannot be adequately presented where one side lacks legal representation. 

Moreover, we rely on an adversarial system with the judicial branch in its proper 

role to determine the merits of such disputes. Nothing about our current model 

conflicts with the attorney general’s ethical obligations.

Both parties cite to a number of foreign cases in support of their arguments, 

but none are particularly applicable or persuasive given varying constitutions, 

statutory authority, structural history, and precedent. See Manchin v. Browning, 170 

W.Va. 779, 785, 296 S.E.2d 909 (1982) (finding no common-law power based on 

attorney general’s prior status as judicial officer, therefore the attorney general must 

defer to officer’s decision regarding merits of litigation). But see State ex rel. 

McGraw v. Burton, 212 W.Va. 23, 36, 569 S.E.2d 99 (2002) (narrowing holding in 

Manchin by granting the attorney general wide oversight in all litigation including 

requiring meaningful consideration of effects of legal policy and positions); People 

ex rel. Deukmejian v. Brown, 29 Cal. 3d 150, 155, 624 P.2d 1206, 172 Cal. Rptr. 

478 (1981) (attorney general may not take a position adverse to state officer without 

written consent (29 Cal. 3d at 154-55); no common-law authority when in conflict 

with constitutional or statutory provisions (29 Cal. 3d at 157)). The Ninth Circuit, 
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citing to Berge and Boe mentioned above, stated whether to bring an action was 

solely within the attorney general’s discretion, but the real issue there was 

procedural—whether the attorney general could bring an interlocutory appeal of a 

contempt order. In re Coordinated Pretrial Proceedings in Petroleum Prods.

Antitrust Litig., 747 F.2d 1303, 1305 (1984) (finding congruence of interest 

between state and attorney general given attorney-client relationship). Nor do we 

rely on the Ninth Circuit to determine state law issues. Nothing about these cases, or 

the others cited in the parties’ briefs, is helpful in providing the grant of discretion 

the attorney general would need to deny the commissioner’s request.

The attorney general points out that many aspects of litigation are 

discretionary, and therefore issuing one initial writ will be insufficient. See Rosbach, 

68 Wash. at 159 (court would not oversee pleadings, evidence, objections, and 

arguments so writ insufficient to compel discretionary litigation). The commissioner 

is satisfied that if a writ issues compelling the attorney general to remove the 

“contingency” status from the appeal, the attorney general’s ethical duties will 

ensure competent and diligent representation. See RPC 1.1, 1.3. We have previously

held, in Blue Sky Advocates v. State, 107 Wn.2d 112, 727 P.2d 644 (1986), that the 
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6 The statute provides, in pertinent part: “In any civil action, the court having jurisdiction may, upon written 
findings by the judge that the . . . defense was frivolous and advanced without reasonable cause, require the 
nonprevailing party to pay the prevailing party the reasonable expenses, including fees of attorneys, incurred in 
opposing such . . . defense.” RCW 4.84.185.

attorney general has some discretion in determining how to carry out the 

representation. Blue Sky Advocates, 107 Wn.2d at 119 (Attorney general has 

discretion in exercise of duties as counsel for the environment.). The discretion that

exists is within the method of representation, typical of any attorney-client 

relationship, allowing the attorney control, in concert with the client’s authority, 

over such things as whom to depose and what arguments to make. But this 

strategical discretion within the representation does not control the question of 

whether such representation must be provided in the first instance. 

None of the case law cited confers on the attorney general the discretion he 

seeks to refuse to pursue an appeal despite his client’s directive that he do so. Nor 

does the attorney general’s constitutional role counsel otherwise. Given the 

mandatory language of the statute and the prohibition of hiring outside counsel, no 

discretion is involved, and representation is required. Therefore, we grant the writ.

Attorney’s fees

The commissioner seeks attorney’s fees under RCW 4.84.185.6 Reasonable 
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expenses, including fees, may be awarded if we find the defense was frivolous and 

advanced without reasonable cause. A frivolous action is one that cannot be
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supported by any rational argument on the law or facts. Clarke v. Equinox 

Holdings, Ltd., 56 Wn. App. 125, 132, 783 P.2d 82, review denied, 113 Wn.2d 

1001, 777 P.2d 1050 (1989). We hold that the attorney general’s position is not 

frivolous, but involves a good-faith argument of statutory and constitutional 

interpretation. Therefore, we deny the commissioner attorney’s fees under RCW 

4.84.185.

CONCLUSION

Under the statutes, the responsibility is clear. Because we find no discretion 

within this duty, we issue the writ and direct the attorney general to provide the 

commissioner with legal representation.
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